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Pending before this Court is Defendants United States of America and Secretary of

Defense Donald H. Rumsfeld's (“Defendants”) motion to dismiss pursuant Federal Rule of Civil

Procedure 12(b)(1) for lack of subject matter jurisdiction. In the alternative, Defendants move to

dismiss the action for failure to state a claim upon which relief can be granted pursuant to Rule

12(b)(6). After reviewing the parties’ submissions, the Court deemed this matter appropriate for

decision without oral argument pursuant to Local Rule 7-15 and vacated the hearing.

For the reasons stated herein, Defendants’ motion to dismiss is hereby GRANTED.

Plaintiff may file an Amended Complaint on or before April 28, 2008.
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l. BACKGROUND o

This case involves the Log Cabin Republican’'s (“LCR”) constitutional challengei% the
United States’ military’s commonly known “don’t ask/don’t tell” policy (the “policy”) concgﬁning
homosexual conduct.' LCR is a nonprofit organization associated with the Republican Party and
dedicated principally to advancing the interests of the gay and lesbian community. LCR’s
membership allegedly includes gays and lesbians who served in the Armed Forces but who were
separated from the service pursuant to the policy. Complaint 1 9. LCR further asserts that its
membership includes gay and lesbian members who are currently serving in the Armed Forces
and who are, therefore, subject to the policy and the Department of Defense regulations. /d. ||
10.

LCR avers that the policy violates three independent and fundamental protections afforded
to all Americans by the United States Constitution: (1) the right to privacy under the Due Process
clause of Fifth Amendment; (2) freedom of speech under the First Amendment; and (3} the right
to equal protection under the Fifth Amendment. /d. ] 1.

LCR claims to have standing to bring suit on behalf of its gay and lesbian members who
are currently serving in the Armed Forces as well as its gay and lesbian members wHo were
discharged under the challenged statute, 10 U.S.C. § 654. Notably, the complaint does not
identify any specific LCR member who was injured or will be injured by the policy. LCR claims
that its individual members fear that challenging the constitutionality of the policy and the
regulations and/or making public their own names will subject them to investigation and possible
discharge under the policy and the implementing regulations. Compl. [ 11. Therefore, LCR

purports to bring this action on behalf of certain unidentified members who serve, or have served,

in the Armed Forces.

' This policy is codified in 10 U.S.C. § 654 as well as Department of Defense regulations and
directives.
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‘Don’t Ask/Don't Tell” Statute, 10 U.S.C. § 654

In 1981, the Department of Defense (“DOD”) formalized a policy of excluding gé:’gs and

lesbians from service in the United States Armed Forces by implementing revised Departfr’i]jent of
Defense Directive 1332.14, which mandated the discharge of known homosexuals from the
military. This policy included the conclusion that “[h]Jomosexuality is incompatible with military
service.” DOD Directive 1332.14, 32 C.F.R. pt. 41, App. A at 93 (1981} (herein the "old policy™).

The current statute regarding military service by homosexuals is the result of extensive
review by both Congress and the President of the Armed Forces’ stance on homosexuals. This
review began in January 1993 when President Clinton directed the Secretary of Defense to
reexamine the DOD’s policy then in force. Congress simultaneously conducted its own review of
the issue of homosexual conduct in the Armed Forces. Both the Senate and the House held
lengthy hearings, received testimony from military commanders, gay rights activists, experts in
military personnel policy, and many interested civilians and service members. S. Rep. No 112,
103rd Cong., 1st Sess. 265-70 (1993). As part of its review, Congress examined the historical
background of the military’s policy, the role of unit cohesion in developing combat readiness, and
the experience of foreign militaries with homosexual members. /d.

On July 19, 1993, the President announced (29 Weekly Comp. Pres. Doc. 1369 (1993)),
and Congress enacted a new statute governing homosexual conduct in the Armed Forces. See
National Defense Authorization Act for Fiscal Year 1994, Pub. L. No. 103-160, § 571, 107 Stat.
1670-73, codified at 10 U.S.C. § 654.

The statutory policy is grounded in a series of legislative findings, including that: (1) military
life is fundamentally different from civilian life in that “the military society is characterized by its
own laws, rules, customs and traditions, including numerous restrictions on personal behavior that
would not be acceptable in civilian society,” 10 U.S.C. § 654(a)(8)(B); (2) standards of conduct,
including the Uniform Code of Military Justice, apply to a member of the service whether on or off
base and whether on or off duty, /d. § 654(a)(10); (3) “the worldwide deployment of the United

States military forces, the international responsibilities of the United States, and the potential for







